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Introduction
Spain is a sovereign state located on the Iberian Peninsula, in the South West of the European continent. Since the enactment of the Constitution in 1978, Spain is a constitutional monarchy with a parliamentary system. 
The 1978 Constitution put an end to a 36-years dictatorship under the rule of General Francisco Franco, who died still in power in 1975. Since its return to democracy, Spain has done little effort to come to terms with its past, particularly regarding the legacy of the Spanish Civil War of 1936-39, and its subsequent repression. Around 114.000 victims of the War and the Francoist repression are still missing. 

Spain is a unitary country, but its 17 regions have their own directly elected authorities and enjoy a high degree of autonomy. Indeed, during the dictatorship, Spanish nationalism was imposed throughout the country and regional nationalisms were repressed. In response to such developments, the 1978 Constitution paved the way for the so-called “State of the autonomies” (Estado de las autonomías), qualifying Spain as an indissoluble “nation” composed of “nationalities and regions”. Nonetheless, the Constitution does not provide a definition of these concepts. This has caused confusion and fuelled in regional nationalism. Consequently, regions such as the Basque country and Catalonia have repeatedly demanded greater autonomy. In recent years, the Catalan region has begun a process towards independence, which has drawn a strong response from the central government. 
1. Legislation  

The general legal framework relating to the protection of minorities and the principle of equality lies in the Spanish Constitution of 1978.
 However, it should be noted that the Spanish Constitution itself recognizes the participation of Spain in international and regional organizations. 

At the international level, Spain has contracted many obligations and recognised the authority of international supervisory bodies.
 It is a party to the most important multilateral treaties and conventions dealing with human rights. In this regard, it is worth mentioning that the Spanish Constitution enshrines the primacy of international law over domestic law
, although this primacy does not apply to constitutional norms.
 

Spain is also a Member State of the EU and of the Council of Europe (CoE), as the legislation and case-law developed under these frameworks are especially relevant to minorities. It should be noted that EU law benefits from the principles of primacy and direct effect in the Spanish legal order. Therefore, in all matters falling under the remit of the EU, the EU legal provisions dealing with non-discrimination shall apply and prevail over national legislation. 

At internal level, as mentioned before, Spain is a highly decentralised or regionalised State, composed of 17 autonomous communities (Andalusia, Aragon, Asturias, Balearic Islands, Basque Country, Canary Islands, Cantabria, Castile and Leon, Castilla-La Mancha, Catalonia, Community of Madrid, Extremadura, Galicia, La Rioja Navarre, Region of Murcia, and Valencian Community) and two autonomous cities (Ceuta and Melilla). Consequently, while an exhaustive analysis of the legal framework at regional level would go beyond the scope of the present report, it should be borne in mind that the regional legislative and institutional developments must be taken into account in order to appropriately reflect the situation in Spain. 

The Spanish legal and policy framework affecting the interests of minorities therefore derives from international, European, national, and subnational norms. 

a) Legal and policy framework - General 

At the international level, with regard to the rights of minorities and vulnerable groups, Spain has ratified/acceded to, inter alia:

· the International Convention on the Elimination of All Forms of Racial Discrimination, 

· the Universal Declaration of Human Rights, 

· the International Covenant on civil and political rights, 

· the Convention on the elimination of all forms of discrimination against women, 
· the Convention on the Rights of Persons with Disabilities, 

· the International Labour Organization Discrimination (Employment and Occupation) Convention, 1958 (No. 111),

· the 1948 Convention on the prevention and punishment of the crime of genocide, 

· the UNESCO Convention against discrimination in education, and 

· the Rome Statute on the International Criminal Court. 

Furthermore, at policy level, Spain adopted the Durban declaration and programme of action on the occasion of the 2001 World Conference against Racism, racial discrimination, xenophobia and related intolerance. 

However, it is not a party to the 1973 International Convention on the Suppression and Punishment of the Crime of Apartheid and to the 1985 International Convention against apartheid in sports.
At the regional level, Spain is a party to the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereafter, the ‘ECHR’) – and is therefore subject to the European Court of Human Rights’ jurisdiction – and its Protocol no. 12. The latter greatly expanded the possibilities of article 14 of the ECHR (non-discrimination). Both the ECHR and its protocol are directly applicable in Spain. In addition, Spain has also ratified the European Charter for Regional or Minority Languages and the Framework Convention for the Protection of National Minorities. 

At EU level, non-discrimination is regulated both in EU primary law – the EU founding treaties and EU Charter on fundamental rights – and secondary law – the legislation produced by the EU institutions. In this respect, it is especially worth mentioning the following legislative acts:

· Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, which prohibits discrimination on the ground of racial or ethnic origin in a broad range of fields, including employment, social protection and social advantages, education, and goods and services available to the public, including housing;

· Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, which covers the grounds of religion or belief, disability, age and sexual orientation in the field of employment and occupation; and 

· Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means of criminal law.
At the national level, the Constitution of 1978 expressly recognizes the principle of equality as a higher value of the legal order.
 Under article 9.2, “it is incumbent upon the public authorities to promote the conditions which ensure that the freedom and equality of individuals and of the groups to which they belong may be real and effective, to remove the obstacles which prevent or hinder their full enjoyment, and to facilitate the participation of all citizens in political, economic, cultural and social life”. 

In addition, under article 14 of the Constitution “Spanish citizens are equal before the law and may not in any way be discriminated against on account of birth, race, sex, religion, opinion or any other personal or social condition or circumstance”. Therefore, the Constitution recognizes both formal and substantive equality. Furthermore, not only it enumerates different grounds of discrimination but it also leaves room for further evolution and interpretation (“or any other personal or social condition or circumstance”).
Nonetheless, it is regrettable that the right to equality before the law for non-citizens is not expressly recognized by the Constitution. This actually contradicts article 14 of the ECHR and article 1 of Protocol 12, which provide for a general prohibition of discrimination, regardless of nationality. This gap has been highlighted on different occasions, at least by the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance
 and the CoE European Commission against Racism and Intolerance (hereafter, ‘ECRI’).
 In spite of that, the amendments made to the Constitution in 2011 did not take into consideration this aspect.

Furthermore, there are no official data on the ethnic composition of the population, as the Constitution is understood as prohibiting the collection of ethnically disaggregated data by public authorities, although this interpretation is criticized by several NGOs, which consider that this position is based on a restrictive interpretation of the Constitution.

Anti-discrimination legislation

Against this background, the Spanish legislature has adopted a certain number of legislative acts that relate to the fight against discrimination.
 However, as mentioned before, there is no comprehensive legislation in the field of discrimination, racism, xenophobia and related intolerance. While a comprehensive draft bill on equal treatment and non-discrimination was proposed in the past, it was rejected by the Congress of Deputies in September 2012
 and has not succeeded ever since.

The existing legal framework on this matter is therefore fragmented. It includes, in the field of civil and administrative law, articles 27 to 43 of Act 62/2003 of 30 December 2003, on tax, administrative and social order measures, which transposed the EU equality directives 2000/43 and 2000/78 in the Spanish legal order.
 In addition, some legal provisions are included in other laws regulating specific spheres of social activity, such as in the Act 19/2007 on the fight against violence, racism, xenophobia and intolerance in sports. 

Pursuant to article 28(1) of Act 62/2003, the concepts of equality, direct and indirect discrimination, and harassment are defined and prohibited, in accordance with international standards. Nonetheless, as evidenced by ECRI, “while, according to Article 14 of the Constitution and the case law of the Constitutional Court, discrimination based on all personal or social circumstances and conditions is prohibited, the grounds of race, colour, language, citizenship, national origin and gender identity are however missing from this and other legal provisions.”

It is also worth noticing that articles 30, 35, and 42 of the same Act provide for the “general possibility of positive action on the grounds of racial and ethnic origin.”
 For example, this possibility is recognized in the field of education, as article 80 of Organic Act 2/2006 requires the authorities to develop compensatory actions aimed at persons, groups and territorial regions with unfavourable situations, and to provide the necessary economic resources to do so.
 

Furthermore, article 29 provides for the scope of the equality and non-discrimination measures on the grounds of race or ethnicity. It includes education, health, social welfare, housing, and in general, offering access to any kind of property or services. However, it does not cover all areas of the public and private sector and does not explicitly refer to areas such as policing and racial profiling by law enforcement authorities.
 

In addition, in the field of labour law, the Workers’ Statute provides for a non-discrimination clause in article 17. In accordance with this provision, discriminatory provisions – direct or indirect – in individual or collective contracts, agreements, or regulations should be declared null and void.
 Nonetheless, the legislation is not fully in line with § 14 of ECRI General Policy Recommendation No. 7 insofar as “no similar provision seems to exist outside this area.”

Victim rights
On a positive note, in April 2015, Spain approved Law 4/2015 on the Statute of the victim, which transposes the Directive 2012/29/EU of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime. This law is aimed at protecting the rights of victims before, during, and after criminal proceedings, and it also comprises the consideration of the special needs of the victims of crimes committed on racist grounds (art. 23.7). Moreover, it includes improving public awareness on the rights and available victim support services. 
Criminalization of racism and racial discrimination
The Spanish Criminal Code, adopted in 1995 and last amended in 2015, contains several provisions that criminalize racism and racial discrimination
. For example, article 314 makes it a criminal offence to seriously discriminate someone in employment on the grounds of their ideology, religion, beliefs, ethnicity, race, or nationality. Similarly, articles 511 and 512 regulate the denial of a benefit to which the victim is entitled, on the grounds of their ideology, religion or beliefs, ethnicity or race, nationality, sex, sexual orientation, family situation, gender, illness or disability. Nonetheless, these provisions do not regulate the kinds of unjustified differentiation other than benefits, such as racial profiling by the police.
 It is on the basis of these provisions that the Supreme Court convicted a car dealer in 1998, as he refused to sell a car saying, “I don’t sell to dark-skinned people like you, nor to gypsies or Arabs.”
  
Latest developments

While the year 2017 has not seen specific legislative changes in this matter, it should be noted that two draft bills are currently on the table: 

· the draft bill amending the above-mentioned Act 19/2007 on violence, racism, xenophobia and intolerance in sports, on the eradication of homophobia, biphobia and transphobia, and

· the draft bill on the fight against discrimination on the grounds of sexual orientation, identity or gender expression and sexual characteristics, and on the social equality of lesbians, gays, bisexuals, transsexuals, transgender and intersex people. 

Finally, while the Spanish legislature has not tackled this issue yet, many civil society organizations have repeatedly called for a comprehensive legislation on equality and non-discrimination.

b) Legal and policy framework - Migrants and refugees 

Since the 1990’s, Spain has become a major destination country, with 15% of the population born abroad. However, the international financial crisis, followed by the austerity crisis, has affected migratory flows in Spain, thus decreasing and shifting from “non-EU labour to family reunion of children and spouses of former labour and regularised migrants settling long-term in [Spain] or moving on to work elsewhere in the EU.”
 
The legal framework affecting migrants has seen different tendencies in recent years: many integration policies have remained untouched, such as the right to family reunification, but there have been also important drawbacks, especially in the health sector. Not to mention that the recent so-called refugee crisis has also triggered a strict response from the public authorities. 

At the international level, Spain is a party to the following international treaties and conventions: 

· the 1949 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others,

· the 1951 Refugee Convention and related Protocol, 

· the 1954 Convention relating to the Status of Stateless Persons,

· the 2000 United Nations Convention against Transnational Organized Crime,

· the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supplementing the Convention, and 

· the Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the Convention of 2000.

Nonetheless, it has not ratified the 1990 International Convention on the protection of the rights of all migrant workers, the 1961 Convention on the reduction of statelessness, nor the International Labour Organization Migrant Workers (Supplementary Provisions) Convention of 1975 (No. 143). 

At national level, non-citizens’ rights are regulated by Organic Law 4/2000 of 11 January 2000 on the rights and freedoms of foreigners in Spain and their social integration (popularly known as the Spanish Aliens Act), as amended by Public General Act 2/2009 of 11 December 2009. The Government also adopted policies to promote the integration of migrants, including the 2011–2014 Strategic Plan for Citizenship and Integration. 

In accordance with its preamble, the Organic Law 4/2000 was amended in 2009 in order to incorporate the Constitutional Court’s jurisprudence, but also to implement the EU immigration directives and to respond to the “new migration situation in Spain”. According to this law, the objectives of the reform were, inter alia, to guarantee the full exercise of migrant’s fundamental rights, to fight against organized crime and illegal immigration, and to strengthen integration “as one of the cornerstones of immigration policy.”

Concretely, articles 2bis and 2ter provide for an obligation on all authorities to mainstream the integration of migrants as a transversal objective in all their policies as well as to promote the economic, social, cultural and political participation of migrants, in accordance with the Constitution, the Statutes of autonomy and other laws. In this regard, they shall ensure training on the knowledge and respect for the values enshrined in the Constitution and Statutes of autonomy, guarantee the obligatory schooling of migrant children, the learning of official languages, the and access to the labour market as essential integration factors.

It is also important to note that the Organic Law provides for an obligation of cooperation on the central authorities with the Autonomous Communities and municipalities under the framework of a multi-year strategic plan designed to reach these objectives.
 In addition, the Government and the Autonomous Communities should agree on biennial action programmes to strengthen integration, which should be financed from the State budget on an annual basis.

With regard to naturalisation through residence, the procedure was reformed by means of Act 19/2015, “which enshrines the relationship between integration and naturalisation and further specifies the requirement of proving a sufficient degree of integration in Spanish society.”
 The procedure is based on a language test (A2, pursuant to the Common European Framework of reference for language) followed by a test of knowledge of the Constitution and Spanish social and cultural reality.
 It is worth noticing that citizens of countries that have a special relationship with Spain benefit from a specific and accelerated procedure, as they may apply for citizenship within two years only; in total, the process may take about 5 years, thus facilitating integration into Spanish society.
 

Nonetheless, there are discrepancies between the legislation and practice. Indeed, the legislation only partially attains its objectives, especially in the field of education
. For example, according to ECRI, “half of Spain’s immigrants have no or only low level qualifications and 40% have only the most basic literacy skills, 44.2% of third-country nationals leave school early (EU28 average is 25.7%), while only 17.7% complete tertiary education (EU28 average 30.2%).”
 According to the information provided by the authorities to ECRI, the central authorities are planning to develop an action plan on education of migrant children, together with the Autonomous Communities.

Moreover, the 2011–2014 Strategic Plan for Citizenship and Integration has not yet been updated so as to take into account the present and future years. While it is true that the National Action Plan for Social Inclusion of the Kingdom of Spain 2013-2016 (NAPSI) covers all vulnerable groups, including migrants, it ended in 2016. Furthermore, civil society organisations are concerned that there is no longer any national funding for important integration measures such as language courses.
 In addition, ECRI points out the lack of integration indicators in place in order to effectively assess the situation of migrants and the results of integration policies.
 

Another area of criticism are the obstacles that the Aliens Act imposes on undocumented migrants willing to regularize their administrative situation. According to article 31.5), in order to obtain a residence and work permit, undocumented migrants should have a spotless criminal record. This, together with the criminalization in 2015 of the selling of counterfeit goods by street-vendors – a means of survival for many undocumented migrants – is having severe consequences for many migrants, who find no legal avenues for regularization.
 Therefore, it seems that Spain is increasingly using the Criminal Code to punish undocumented migrants.

Finally, the data show that while the overall integration of non-citizens in the labour market is improving in correlation with the economic situation, certain groups of migrants, especially those with mother tongues other than Spanish, and women, face additional obstacles.
 

c) Legal and policy framework - The Roma
The Spanish Roma (or gitanos, gypsy people in Spanish) have been living in the country since the XVth century. Nowadays, it is estimated that between 725.000 and 750.000 Roma live in Spain (about 1,5% of the Spanish population) and that about 40% of them are concentrated in Andalusia. Furthermore, since 2002, the Roma population has increased with the arrival of Roma people from Romania and Bulgaria, although it is difficult to assess the exact figure due to the absence of collection of data on ethnicity in Spain.
 As underlined by the Ministry of Health and Social Welfare, the Roma constitute one of the most disadvantaged social groups, heavily suffering from social exclusion and discrimination.

Against this background, Spain has developed a policy and institutional framework aimed at combatting the discrimination against the Roma and improving their living conditions, namely with the creation of the Roma Development Program Unit in 1989 – attached to the Ministry of Health, Social Welfare and Equality – and the State Council of the Roma People in 2005.
 
The Spanish Roma social inclusion policies are conducted through a partnership between State authorities, regional authorities and civil society.
 
At central level, the current policy framework lies principally in the National Strategy for Roma Social Inclusion 2012-2020,
 adopted in March 2012 by the Spanish government and stemming from the European Commission’s Commission A European Framework of National Strategies for the inclusion of Roma until 2020. The Strategy is complemented by an operational plan; however, there was no functioning operational plan in 2017. Conversely, an operational plan was set up for the years 2014 to 2016, and then for the 2018-2020 period.

The National Strategy sets specific objectives, indicators, and target values in the field of education, employment, housing, and health. Its implementation combines general and targeted measures in all these fields, which are monitored through reporting procedures and reviews. The last one to date is a mid-term review of the Strategy, covering the years 2012 to 2016.
 
Moreover, some regional governments have adopted their own action plans and/or have enshrined the recognition of the gypsy community. For example, the Statute of autonomy of Andalusia establishes the promotion of the necessary conditions for the full integration of minorities, especially for the gypsy community’s full social inclusion, as one of Andalusia’s objectives.
 In the same way, ten autonomous communities have a strategy/plan or are in the process of preparation.
 In addition, as the data collection system has improved in recent years, it has become easier to evaluate the targeted measures to promote Roma social inclusion at regional level.
  

In general terms, according to official data, during the years 2014 to 2016, some positive outcomes have been reached: the educational level of adult Roma has improved; the percentage of Roma pupils attending secondary school has increased; they have better access to and maintenance of housing; the health of Roma women and girls has improved; and the number of Roma accessing the labour market has increased.
 For the 2014-2016 period, 84% of the planned actions had been conducted, either in full of partially.

Nonetheless, there is room for improvement, especially in the field of employment, as access to the labour market remains well below the average of the general population for the Roma population
. This statement also holds true in some other fields, such as attending secondary school. Furthermore, updated data are lacking in relation to some of the indicators set out in the Strategy. Finally, according to different stakeholders, the economic crisis has negatively impacted the Roma social inclusion policy in terms of implementation and financial resources available.

Consequently, the ‘Alternative Report on the Observance of the International Covenant on Economic, Social and Cultural Rights in Spain’, published by a platform of Spanish NGOs in 2018, highlighted the urgent necessity of guaranteeing the right to education of Roma students, the right to decent housing and the right to non-discrimination.
 Regarding the latter, this report specifically calls for expanding the regulatory framework with an Integral Law of Equality of Treatment and Non-Discrimination.
d) Legislation aimed at combating hate crime (criminal cases and convictions related to hate crime).

The years 2014-2015 have seen important changes in the legislation relating to hate speech and hate crime. At international level, Spain ratified in 2014 the Additional Protocol to the Convention on Cybercrime, concerning the criminalisation of acts of a racist and xenophobic nature committed through computer systems, which entered into force in 2015. 

Furthermore, at domestic level, the Spanish criminal criminalizes some forms of hate crime. 

Firstly, article 22(4) provides for a generic aggravating circumstance applicable to those cases where an offence is committed on the grounds of racism, antisemitism, or any other type of discrimination relating to the ideology, the religion or beliefs of the victim, or the ethnicity, race or citizenship of the victim, their sex, gender, sexual orientation or identity, illness or disability. This article applies to all the offences contained in the Criminal Code, but it is especially relevant when read in conjunction with the provisions regulating threats, defamation, and insults (articles 169, 205 to 207, and 208 to 210 of the Criminal Code respectively). 
It is worth noticing that the victim does not need to suffer directly from the discrimination for the offence to be constituted; for example, if a journalist is harmed on the grounds that (s)he defended a minority, then the aggravating circumstance can be applied.
 Similarly, the legislation places the onus on the subjectivity of the perpetrator. Hence, the victim does not need to actually belong to the discriminated group; conversely, the fact that the perpetrator thinks that the victim belongs to the group is sufficient.

One of the most important cases in this context is the Stroika case of 4 May 2015,
 where the Supreme Court convicted ten people for a series of serious crimes, including two attempted murders, resulting from a coordinated plan committed by a group of people sharing a neo-Nazi ideology and aiming at people deemed to belong to a different ideology. Article 22(4) was applicable insofar as the perpetrators took action in order to vindicate their ideology, and the victims were selected solely on the basis of their symbols and aesthetics.
 

Moreover, article 170(1) provides for increased penalties in the context of threats aimed at collective groups, whose objective is to frighten the members of a population, ethnic, cultural or religious group, or social or professional group, or any other group of people. Pursuant to the Supreme Court,
 three elements must be identified for the offence to be constituted: it requires a special mens rea, that to wilfully frighten the group in whole or in part; the threat must correspond to a harm that amounts to a criminal offence; and the threats must be sufficiently serious and capable of actually frightening the group.

Secondly, besides these aggravating circumstances, the Criminal Code was amended in 2015
 so as to better take into consideration the growing challenges in the field of hate crime and hate speech. The articles 510 to 512 are of special relevance in this regard.

Hate speech is made punishable under article 510. Article 510.1.a explicitly criminalizes public incitement to violence, hatred or discrimination. Similarly, the production, storage and distribution of racist materials is a criminal offence under article 510.1.b. Article 510.2 regulates the infringement on human dignity through actions involving humiliation, contempt, or disparagement on the grounds of their ethnicity, race, nationality, national origin, or sexual orientation. Moreover, the penalties are increased if the acts are committed on the Internet or are likely to disturb public peace, or to create a serious sense of insecurity or fear among the members of a vulnerable group (articles 510.3 and 510.4). Lastly, it is possible to destroy racist material and to block racist content on the Internet (article 510.6). It should also be noted that legal persons may be held criminally liable for such offences under some circumstances (article 510 bis).

Additionally, the organisations encouraging, promoting, or inciting directly or indirectly to hatred, as well as their founders, leaders and presidents are regulated by articles 515 and 517. It should nonetheless be noted that these articles do not penalize support for racist organizations and do not include the ground of gender identity.

It is possible to mention two Supreme Court judgements of 2011 in this respect: the Hammerskin case
 and the Blood & Honour case,
 in which the Court convicted several persons as they illegally associated in order to incite to hatred, violence or discrimination and dissolved the associations. 

Furthermore, a special mention should be made to the regulation of the public denial and justification of genocide. Indeed, prior to the 2015 reform of the Criminal Code, article 607(2) enshrined the prohibition of the denial and justification of genocide. However, the Constitutional Court held in the Librería Europa case of 7 November 2007
 that the prohibition under criminal law of the mere denial of genocide, that is, without inciting to genocide, was contrary to the freedom of expression. In response to this case-law, a new article 510.1.c was adopted, which criminalizes the public denial, trivialisation and glorification of crimes of genocide, crimes against humanity or against persons protected in armed conflicts, provided that the acts promote or encourage a climate of violence, hostility, hatred or discrimination. While this new wording allows conciliating the Constitutional Court’s jurisprudence, it might prove to be problematic in practice, insofar as the standard required (promoting or encouraging a climate of violence, hostility, hatred or discrimination) is difficult to demonstrate.

e) Discriminatory legislation affecting minorities
 

In addition to the gaps deriving from the general legislation highlighted above, there are some specific legal provisions that discriminate against minorities.

In particular, in accordance with the above-mentioned Organic Act 4/2000, undocumented migrants are held in detention centres for foreign nationals (hereafter, ‘CIEs’) pending their expulsion or deportation. Theoretically, these detention centres should not be of a penitentiary nature. 

Deportation procedures may be initiated on the following grounds:

· being undocumented on the Spanish territory,

· working without permit, even with a valid residence permit,

· being involved in certain types of criminal activity,

· being convicted, in Spain or abroad, with a custodial sentence of at least one year,

· lacking from a lawful activity, begging or being involved in illegal activities.

There are currently eight CIEs in Spain. CIEs depend on the Ministry of the Interior and are run by the national police force. In 2017, 65,5% of those confined in CIEs were not deported, thus meaning that they were eventually released.
 According to the UN Special Rapporteur, “the detention of undocumented migrants, including women, in Detention Centres for Foreign Nationals (Centros de Internamiento de Extranjeros or CIEs) poses a number of human rights challenges that need to be addressed”.
 

In 2013, the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance pointed out the lack of regulations governing the way in which migrant detention centres operate, as required by law, and by the negative impact of the lack of such regulations on the human rights of undocumented migrants within the CIEs. This gap was partially addressed in 2014 with the adoption of Royal Decree establishing the Regulation on the functioning and internal rules of procedure of the CIEs.
 This Regulation was however criticized by stakeholders as it allegedly reinforces the idea that the living conditions in CIEs are actually worse than in prison. The Supreme Court struck down some of its provisions, deemed contrary to EU Law, the Spanish Aliens Act and the Constitutional Court’s case-law.

The Special Rapporteur was also particularly concerned at the reported cases of mistreatment, torture and deaths of undocumented migrants. It was reported that in the CIEs in Madrid (Aluche) in December 2011 and in Barcelona (Zona Franca) in May 2011, respectively, a woman and a young man died. A case of alleged torture of a Moroccan detainee in May 2012 in the CIE in Madrid was also reported to the Special Rapporteur (A/HRC/WGAD/2012/37). Another worrisome element is that criminals are detained together with the other foreigners in CIEs, thus posing a threat to non-criminals held in detention.
 

Furthermore, despite the closure of the CIE in Malaga in 2012, the immigrants who arrive by boat on the shores of Malaga may now be held in custody in a penitentiary establishment in Archidona (Malaga), a situation questioned by the Ombudsperson.
 

Civil society organizations have importantly advocated for the closure of the CIEs on the grounds that they violate human rights, are not efficient, and should at least be used in a proportionate manner,
 without success. Additionally, it is worth mentioning that the Barcelona city council ordered the closure of the CIE in Barcelona in 2016 on the grounds that it lacked an appropriate licence and did not comply with safety standards. Nonetheless, the CIE reopened on the following day. Consequently, the Barcelona city council decided to overcome this obstacle by issuing some sort of documentation to the adult immigrants who could demonstrate having resided in Spain for a period of 12 months, being registered in Barcelona for at least 6 months prior to the request, and being undocumented.

Another matter of concern is the 2012 health reform (Royal decree-laws 16/3023 and 1192/2013), which excluded non-nationals without a valid residence permit from the public health system. The application of this legislation has been heterogeneous, as the Autonomous Communities are responsible for the implementation of this legislation. Indeed, some limited the exclusion of migrants from the public health system by interpreting broadly the exceptions; conversely, others have applied the legislation very strictly and even in violation of the new law in some cases.

ECRI notes that the reform has not only affected non-nationals without a valid residence permit, but also the migrants with residence permits, “as some have experienced discouragement, insecurity and rejection in seeking health care”.
 By way of example, the share of migrants in the Community of Madrid indicating that they experience greater issues in the access to health services increased from 35.9% in 2012 to 49.8% in 2016.

f) Institutional framework

The CERED: the Spanish equality body

Pursuant to article 13 of Directive 2000/43/EC, all EU Member States must designate “a body or bodies for the promotion of equal treatment of all persons without discrimination on the grounds of racial or ethnic origin.”
 Under this framework, the Spanish equality body, the Council for the Elimination of Racial and Ethnic Discrimination (CERED) – formerly named Council for the Promotion of Equal Treatment and Non-Discrimination on the Grounds of Racial or Ethnic Origin – was established in 2009. It is attached to the Ministry of Health, Social Services and Equality. 

In accordance with article 33 of Act 62/2003, the Council aims to fulfil three main objectives: (i) to provide independent assistance to victims, (ii) to conduct analyses and studies and publish independent reports, and (iii) to promote equal treatment and to issue recommendations and proposals regarding equality and non-discrimination. In 2016, the CERED assisted victims in 631 cases through its Network for Assistance to Victims of Racial or Ethnic Discrimination, composed of eight specialised NGOs with 87 offices throughout the country.
 

However, the CERED lacks investigation powers and the right to initiate and participate in court proceedings. This limited power and lack of independence remain a challenge, as underlined by the UN Special Rapporteur
 and ECRI.
 Quite importantly, it seems that the CERED is not fully operational. Indeed, it has not published any annual reports within the meaning of article 3.b.2 of Royal Decree 1262/2007 since 2012
 and its website is not updated.
 According to ECRI, the president resigned in mid-2014, no new president has been appointed ever since, and it suffers from budget cuts. In the words of ECRI, “the CERED has almost ceased to exist”.
 This is a very worrying trend, which should be tackled by the Spanish authorities by either creating a new institution or by providing the financial capacities to the existing CERED so as to make it useful and efficient, in accordance with Directive 2000/43/EC and ECRI’s General Policy Recommendations No. 2 and 7.  

The Observatory on Racism and Xenophobia in Spain (OBERAXE)
The Observatory on Racism and Xenophobia in Spain (OBERAXE), attached to the Ministry of Employment and Social Security, was established under article 71 of Organic Act 4/2000. Its objectives are to collect and analyse data on racism and xenophobia,
 to promote the principle of equality and non-discrimination, as well as the fight against racism and xenophobia, and finally, to collaborate and coordinate with the different public and private entities involved in the prevention and fight against racism and xenophobia, both at national and international levels.
 

The Ombudsperson

The Ombudsperson is an independent institution benefiting from constitutional protection (article 54) and regulated by Organic Act 3/1981. It is an authority responsible for ensuring equality, thus including the fight against racism and intolerance. In this regard, it is worth mentioning that, in accordance with article 9.1 of Organic Act 3/1981, the Ombudsperson may investigate, ex officio or on the basis of a complaint, the activities and decisions of the public administration. As underlined by ECRI, the “the Ombudsperson has, under this mandate, intensified its activities in the field of equality, which are now documented in separate chapters of its annual reports”.
 Furthermore, there are several ombudspersons at regional level,
 which further contribute to the fight against racism and discrimination.

The Special Prosecutors against discrimination

Finally, Special Prosecutors against discrimination, hate crimes and cybercrime have also been appointed which, in the view of the Special Rapporteur, constitutes a good practice. During his visit, the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance met with the Office of the Public Prosecutor for Hate Crimes and Discrimination in Barcelona, and considered that its work is commendable. In this context, he welcomed the creation of the posts of Public Prosecutor for Equal Treatment and Against Discrimination in the Supreme Court and the Public Prosecutors for Hate Crime and Discrimination in Madrid, Malaga, Seville and Valencia.

2. Law enforcement practices affecting minorities during the monitored period

a) Application of legislation, criminal cases, court rulings
Already in 2013, the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance considered that “the anti-discrimination legislation is not effective enough and that its implementation should be improved.”
 This statement still holds true. 

The Act 62/2003 of 30 December 2003, on tax, administrative and social order measures has not generated much jurisprudence. In this respect, “serious difficulties in bringing cases to courts”
 have been reported for victims of discrimination, especially because of the requirement to be represented by two types of lawyers and the length of court proceedings. In addition, victims of discrimination cannot lodge a civil lawsuit with an equality body by themselves and must be committed by a public authority to make a complaint to the Ombudsperson; it is however possible for the Spanish equality body – the Council for the Promotion of Equal Treatment and Non-Discrimination on the Grounds of Racial or Ethnic Origin – that launched the Network of Centres of Assistance for Victims of Racial or Ethnic Discrimination to mediate cases of discrimination.
 Another element that may discourage victims of discrimination to go to court is the lack of general rule providing for compensation in all areas.

As noted by ECRI, this lack of jurisprudence has in turn a negative impact on effectiveness and awareness: “ECRI noted that practically no cases have been brought to court under these provisions, as a result of the law’s relative obscurity and a general lack of awareness about it.”
 The same concerns were voiced by the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance already in 2013, who also reported the “lack of awareness in the judiciary and law enforcement about such legislation.”
 

In addition, there are several obstacles to the good implementation of the anti-discrimination legislation in Spain, including: a lack of information about the facts due to a lack of data collection (although this is improving); double victimization, which occurs when law enforcement authorities minimize the seriousness of the case or doubt the credibility of witnesses; this element also results in underreporting and insufficient police and judicial investigations; and the necessity to increase training course among law enforcement authorities.
 
b) Discriminatory practices against minorities

The element of particular concern for present purposes is the persistence of ethnic profiling and institutional racism. Pursuant to SOS Racismo, institutional racism was the first cause of discrimination in 2016 (most updated data), and increased from 23% in 2014 to 26% of the complaints filed on discriminatory grounds in 2016.
 

The case of Zeshan Muhammad, a young man of Pakistani origin who suffered from a racist stop-and-search, should be mentioned in this regard. Indeed, the national police office admitted that he stopped him “because you’re black, period.” Furthermore, the response from the Justice system has not been satisfactory, and the Constitutional Court declared the case inadmissible for its lack of constitutional relevance despite overwhelming evidence about ethnic profiling in Spain at the time.
 A suit was filed in response before the European Court of Human Rights against Spain in 2017, which is still pending. 

This Constitutional Court’s decision is in line with its controversial decision on the Williams case (2001), where it held that “refer[ring] to the race of a person for a ‘descriptive’ manner is not per se discriminatory, as specific physical or ethnic characteristics can be taken into consideration as reasonably indicative of the national origin of the person who has them.”
 Yet, this position seems to contradict the international standards on the matter. Indeed, seized of this particular issue, the UN Human Rights Committee did find that the facts amounted to unlawful discrimination.
 In the same way, the ECtHR held that no law enforcement actions may be based exclusively or to a decisive extent on race or ethnicity.
 In another judgment, it further considered that the statistics play a crucial role in the evidence used to assess whether ethnic profiling is proven or not.

On a positive note, some initiatives aim to train law enforcement authorities on these issues. For example, the FIRIR project, initiated in 2012, was developed to train the members of the law enforcement authorities at central, regional, and local levels on the identification and record of racist and xenophobic incidents. Significantly, it led to the adoption of the police training manual on identification of racist or xenophobic incidents.
 Nonetheless, the lack of financial resources remains an important obstacle to the good implementation of the existing initiatives to counter ethnic and racial profiling.

Finally, in a positive development, the incidents related with police services and private security staff have decreased from 22% in 2014 to 15% of the cases of discrimination in 2016.

3. Manifestations of Xenophobia and hate speech among the executive and legislative powers 

Spanish political parties do not commonly resort to hate speech in their mainstream discourse, and there have not been any explicit manifestations of xenophobia or other kinds of hate speech among the executive and legislative powers during the monitored period. In Spain, there is no parliamentary representation of any openly xenophobic party.
 However, some politicians belonging to the then-ruling party, the conservative Popular Party (hereafter, ‘PP’), have expressed discourses of exclusion. 

Indeed, while open hate speech is not publicly admissible, “anti-immigrant and anti-Roma discourse nourishes fears and fuels xenophobic and racist sentiments.”
 In particular, some PP members holding public offices resorted to a language of dehumanization of immigrants and refugees, using the “us against them” rhetoric. 

For example, Javier Maroto, who was mayor of Vitoria (Basque Country), publicly said on the radio that “Algerians and Moroccans register as residents in the city for the sole purpose of claiming social benefits.”
 In the same way, the former mayor of the PP in Badalona, a city close to Barcelona, “openly associated Romanian and Roma migrants with criminality. He also linked poverty, unemployment and lack of security with the arrival of migrants and Islamic terrorism.”
 During the 2015 electoral campaign, his party also promised to “clean” the municipalities,
 meaning to clean them from immigrants, particularly Muslims. According to Plataforma Ciudadana contra la Islamofobia, this Islamophobic rhetoric from politicians has created a climate where people would post messages on gassing Muslims and referring to the showers of Nazi death camps.
 
4. Statements against Xenophobia and Radical nationalism among government representatives and prominent political activists

Among government representatives, it is quite typical to issue statements against xenophobia and radical nationalism on the occasion of special events, remembrance days, and international discourses. The most relevant one in this regard for the year 2017 is the Institutional declaration issued on 17 March 2017 on the occasion of the International Day for the elimination of racial discrimination.
 In this declaration, the Government expresses that the fight against racial or ethnic discrimination is a priority both at internal and international levels; it recalls the existing legal framework, with a special emphasis on the most recent legislative reforms; and details it position on the matter in international and regional fora. The declaration ends with a reaffirmation of Spain’s commitment to the fight against racial or ethnic discrimination, as a necessary condition for the full exercise of human rights and fundamental freedoms.
As for the prominent political activists, there have been numerous statements. However, it is especially relevant to mention the response of the Barcelona city council to the terrorist attacks that took place on 17 August 2017 in Barcelona and Cambrils. Indeed, Ada Colau, the mayor of the city, expressed in an institutional declaration that same day her clear intention of not allowing “hate or racism to take root among us.”
 Following this, on the 21th of August, 30 religious-based organizations signed a common manifesto condemning the attacks and expressing their common endeavour to “combat fundamentalism, religious prejudice and extremism.”

Moreover, the Barcelona city council headed the preparation of a manifesto of municipalities against islamophobia, which was read during the celebration of the International Day against Islamophobia, the 12th December 2017.
 
5. Position of immigrants in the country 

In 2017, the public debates about immigration revolved mostly around the so-called refugees crisis and the arrival of immigrants by boat on the Spanish shores. 
In this regard, while there has been a shift in migration flows in Spain as mentioned before, it is worth noticing that the number of arrivals and asylums claims in Spain increased significantly in 2017, compared to 2016. While Italy and Greece saw the number of migrants decrease in 2017 compared to the previous year, according to the International Organization for Migration, “7,847 people reached Spanish shores between January 1 and July 26, 2017, compared with 2,476 during the same period in 2016."
 This raises important concerns, especially in Ceuta and Melilla, insofar as “a number of children are living on the streets.”

Against this background, the rhetoric of the central Government has mostly consisted in stressing that Spain faces “an important pressure”
 and discouraging newcomers from entering the country. In this regard, the law enforcement practices and living conditions of newly arrived migrants have been decried by civil society.
 
Additionally, pursuant to Organic Act 4/2000 (Aliens Act), a return procedure aiming those attempting to enter illegally on the Spanish territory comprises some legal safeguards.
 However, law enforcement authorities commonly push back migrants who attempt to enter Spanish territory at the border between Morocco and Spain, without any administrative or judicial review.  
It is important to refer to the ECtHR’s judgment of 3 October 2017 in the case of N.D. and N.T. v. Spain in this regard. In this judgment, the Court held that there had been a violation of articles 4 of Protocol No. 4 (prohibition of collective expulsions of aliens) to the ECHR and 13 (right to an effective remedy) in relation with the immediate return to Morocco of sub-Saharan migrants attempting to enter Spanish territory in Melilla. Indeed, the removal measures of migrants trying to enter Spanish territory illegally in Melilla and Ceuta in the absence of any prior administrative or judicial decision, or any identification procedure, were deemed collective in nature and therefore in violation of the Convention.
 
In response to this judgment, some political parties called for a legislative reform and/or effective compliance with the Aliens Act. However, the then Government refused to amend the legislation and rejected the claims that immediate returns were actually conducted in violation of international law and human rights standards. Accordingly, the Government further appealed the judgment.

On a related note, Spain committed to welcome 17.337 refugees under the European Agenda on Migration agreed upon in May 2015 by the EU Member States. However, it had resettled only 11,4% of them by the established deadline.
 

Once asylum seekers obtain refugee status, they benefit from 18 months of support, divided into three phases: one of temporary welcome, another of integration and the last one of autonomy. During the first six months, refugees live in shelters where they benefit from other social measures, such as legal and psychological assistance, health assistance, schooling, etc. During the second phase, they receive monthly benefits for housing and access to the labor market. Finally, during the third phase, they do not receive benefits on a monthly basis anymore, but only in cases of vulnerability. It should be noted in this respect that much of the social assistance that immigrants receive in Spain comes from NGOs and civil society organizations that support immigrants and refugees (e.g. CEAR, Proactiva, Red Acoge). 
Finally, a criminalization of migrant rights activists has been observed in 2017, such as in the case of the journalist and activist Helena Maleno.

6. Society’s attitude towards immigrants, foreign nationals and various ethnic minorities. 

The last national survey of the CIS (Centro de Investigaciones Sociológicas, the Spanish centre for sociological research) about attitudes towards immigration is dated November 2016. According to this survey, 52% of the Spanish population considers that immigration is positive or very positive for the country, while 25% believes that it is negative or very negative.
 Furthermore, 56% think that immigrants living in Spain contribute a lot or quite to enrich Spanish culture, while 38% think they do not or do little. Regarding the motivation for these attitudes, a 2014 study revealed a clear association between the news media and native group attitudes towards immigration.

As to society’s attitude towards various ethnic minorities, the last national survey of the CIS about perception of discrimination is dated 2013. In this survey, society’s consideration of minorities is mainly measured with a question about being uncomfortable living next to neighbours perceived as part of a minority group.
 According to this poll, the highest discomfort identified is towards Spanish Roma: only 48% of interviewees would not have any problem having them as neighbors, while 61% of interviewees would not mind living next to Muslims. This study did not measure attitudes specifically addressed towards Jewish people.
 
On the one hand, public sentiments towards Roma are motivated by the negative perception of this community, deeply rooted in the Spanish tradition, and nowadays perpetuated by the media,
 as well as by Spanish public institutions.
 On the other hand, public sentiments towards Muslims seem to be also historically rooted- as they were expelled from the country or obliged to convert to Christianism in 1492- but have been exacerbated as a consequence of the general negative social perception of Islam. This negative perception is also widely spread by the media, who for instance frequently associate between Islam and terrorism. Just to mention an example of this media treatment, according to the Observatory of Islamophobia in the Media, around 90% of the news about Islam in Spain are negative.
 
During the last decade, and despite the economic crisis, the attitudes towards immigrants and foreign nationals have considerably improved in the country. The study “Evolution of racism, xenophobia and other related forms of intolerance in Spain”, prepared by the Spanish Ministry of Employment and OBERAXE, shows a positive evolution of these attitudes in the period 2007-2015. As stated in this study, throughout the first seven years of the economic crisis, from 2008 to 2015, concern for immigration and manifest hostility toward immigrants had surprisingly decreased, conversely to other European countries hit by this crisis. For instance, in 2015 only 5% of the population agreed with not sanctioning racist of xenophobic opinions and insults, against 22% in 2008.

Many have tried to shed light into this Spanish exceptionality. A 2015 study by Rinken stresses, on the one hand, the predominance of a post-1978 political culture that disapproves intolerance and has a negative perception of the political class, therefore rejecting anti-immigration discourse by politicians; and, on the other hand, the awareness among the general population of the special vulnerability of immigrants towards the crisis -that has in fact triggered significant processes of return and re-emigration-, that has also deactivated to some extent scapegoating mechanisms.
 
However, there is no evidence of a similar change of attitudes towards the Roma in Spain.
 According to the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, “racial discrimination, negative stereotypes, racial prejudice and hostility against Roma still prevails in the country”, and points to an increase in cases of hate speech on the Internet and in social networks.
 
First, negative public manifestations towards immigrants and foreign nationals, such as demonstrations, are scarce in the country. This is probably related to the fact that anti-immigration groups are weak, which is reflected for instance in the absence of any relevant political representation of anti-immigration parties in the Spanish political system. Moreover, it seems that the political conflict with Catalonia has replaced ultra-nationalist groups’ preoccupation with immigration with a new enemy: Catalan secessionists. However, the anti-immigration discourse is frequent online.

Second, during this year, no significant public demonstrations against the Roma have been reported. However, as it was previously mentioned, anti-gypsism is also abundant online, as it is reported in the Fundación Secretariado Gitano (FSG) 2017 annual report.

Third, regarding negative manifestations towards Muslims, according to the Annual report of the Citizen’s Platform against Islamophobia, in 2017 there were 57 cases of organized campaigns towards Muslims, both online and offline
. 
At the offline level, during 2017, there have been various positive public manifestations towards immigrants and foreign nationals. On the 18th of February, a mass demonstration took place in Barcelona, where around 500.000 people marched in favour of refugees under the motto “Our house, your house”.
 According to the organizers, it was the world’s biggest demonstration showing solidarity with refugees. In addition to that, an anti-racist demonstration was held on the 12th of November in Madrid that gathered hundreds of people that urgently demanded the repeal of the Spanish Aliens Act. 
At the online level, it is worth noting the initiative Somos Más (We are More), aimed at raising awareness about hate speech and violent radicalization among youngsters, which includes the participation of prominent young youtubers, some of them from a migrant background.
 Regarding the Roma, it is also worth mentioning the support received by the campaign #ElTatuajeQueMásDuele (the tattoo that hurts the most) of the FSG, and that reached 35 million people on Twitter
.
7. Incitement to ethnic and religious hatred
Generally speaking, there are no calls for ethnic and religious hatred in mass media and mass communications in Spain. Nonetheless, the media sometimes contribute to the spread of racism and xenophobia.
 
As observed by ECRI, the media’s “tendency to sensationalism and alarmism concerning migration leads to an unjustified focus on the nationality of migrants suspected of criminal activities and a general association of migration and delinquency” together with a confirmation of existing prejudices. For example, a TV programme on the Chinese New Year broadcasted in January 2017 on a public channel collected only negative comments on the Chinese community living in Madrid. After some pressure from civil society organisations, political parties, and citizens, the public channel admitted that the programme was racist and apologized for its content publicly.
 
The Roma population also suffers from widespread prejudices and discrimination in the media and pop culture. It is worth mentioning the TV series “Palabra de gitano” in this regard. In the Ombudsperson’s view, this programme spreads negative stereotypes and a biased image of the Roma and their culture. Similarly, as mentioned before, the terminology used in the mass media in relation with Muslims sometimes contributes to their assimilation with terrorists and to the idea that they are foreigners, although 40% of the Muslims living in Spain are Spaniards. 
There is also a concern that anti-Semitism is increasing in the media.
 By way of example, in March 2016, a collaborator of the TV program “Sálvame”, Kiko Matamoros, used the expression “I am not going to call you a Jewish dog” when referring to another person. Yet, nor the host neither the other members of the team reacted to such behaviour. Similarly, several newspapers and TV programs have referred to the “Jewish lobby” and other related conspiracy theories when reporting on Jews.

Furthermore, anti-Semitic statements are often published online, in blog posts, and social media. For example, a video published by a resident of Navarra in May 2015 called on people to attack Jewish people and the State of Israel. Another telling example is the tweet published in 2011 by town councillor Guillermo Zapata saying “How would you put five millions of Jews in a [SEAT] 600? In an ashtray.”
 He later apologized for the tweet, arguing that it was a joke taken out context.
Nonetheless, State-funded projects have been created to counter these discourses, aiming “to analyse and improve media reporting on integration”.
 In particular, in 1993, the Federation of the Spanish Press established a Code of Ethics for Journalists that enshrines provisions on non-discrimination, and the Arbitration, Complaints, and Deontology Commission for Journalists, which decides on the complaints filed on the basis of the Code. Similarly, the National Markets and Competition Commission established in 2013 shall ensure that audio-visual media do not contain incitements to hatred.
 However, according to ECRI, “these mechanisms do not function properly. They are not well-known and only receive a small number of complaints on racism and discrimination.”
 
On a different note, special mention needs to be made of the Hazte Oír case. A bus with a clear anti-LGBTI message (“Boys have penis. Girls have vulva. Don’t be fooled. If you were born as a man, you are a man. If you are a women, you will remain so”) travelled through the city of Madrid in February 2017. This bus was promoted by an ultra-catholic group in response to the adoption of legislation against LGTBI-phobia at regional level.
 While the case was brought to court, the bus was allowed to circulate after precautionary measures had been taken against it. Indeed, the court ruled that even though the message promoted was uncomfortable and aggressive, it was not criminal and shall be protected by free speech.

Finally, it is not uncommon to find graffiti inciting to ethnic and religious hatred. By way of example, the village of Bernuy de Porrero (Castilla) was covered by racist graffiti in December 2017.
 Similarly, Nazi and racist graffiti were made in Bilbao on the same month.
 
8. Radical nationalist groups and parties
As a preliminary observation, it should be noted that Organic Law 6/2002 (on political parties) declares illegal any political party which persistently promotes, justifies, or excuses the exclusion or persecution of persons on the ground of their ideology, religion or beliefs, citizenship, race, sex or sexual orientation (art. 9.2.b), and provides for the possibility of their judicial dissolution under certain conditions (art. 102.a). 

In general, radical nationalist groups and parties do not benefit from a significant social support, are not well structured, and do not play a catalyst role in mainstream politics. Therefore, as it was already mentioned, they are not represented in the national parliament. Pursuant to ECRI, this is due to different reasons, including the “empathy for foreigners derived from their own mass emigration in the 1960s”; the fact that Latin American migrants share several cultural factors with Spaniards (such as the language and religion), thus making their integration relatively easy; and that the society is hardened against extremism because of the recent memory of Franco’s dictatorship.

Nevertheless, such parties have managed to be elected at local level.
 This is the case of Plataforma per Catalunya, an openly xenophobic party based in Catalonia who managed to win 67 seats in 40 Catalan local councils in 2011. However, its success declined importantly in the following elections, as it won only 8 seats in 2015. The case of Vox should also be mentioned, as it won 24 seats in 13 local councils in that same year. Particular attention should be paid to this political party in the long run, as it seems to be capitalizing on the Catalan crisis.

9. Public actions of extremists and radical nationalists, including among sports fans.

Public activity of extremist and ultra-nationalist groups is rarely visible in Spain.
 Street protests or demonstration of these groups are scarcely attended. For example, on the 26th of February 2017 the neo-Nazi organization Hogar Social Madrid (HSM) made an appearance at a pro-refugee concentration in Madrid and was easily expelled from the place by demonstrators.

However, there is a general perception that the Catalan crisis (that gained momentum in the fall of 2017) has emboldened neofascist groups. In fact, the activity of these groups has become more visible since the celebration of the referendum held on the 1st of October 2017. Since then, many Spanish nationalists, including moderate and extremist, have found a reason to publicly demonstrate in places such as Catalonia, where they previously kept a low profile and rarely performed any public activity.
 
Thus, after this vote, different Spanish ultra-nationalist concentrations were reported by the media in Catalonia and other parts of the country. For example, on the day of the referendum, a neofascist ultra-group led a concentration of around 70 people in favor of the unity of Spain in Castellon (Valencia).
 On the same day, a similar concentration took place in Madrid.
 Some weeks later, in Barcelona, 5 people were hurt during an anti-secessionist demonstration, in an event that was characterized as “neo-Nazi violence.”
 Similarly, on the 15th of November, 21 ultras linked to radical football clubs were detained for having participated in a fight in a bar in the aftermath of a demonstration in favor of the unity of Spain in Barcelona.
 
In connection with the latter, it is also worth noting the links established between neo-Nazi groups and ultra-football fans in the country. In fact, as reported by the Movement against Intolerance – which publishes annually the RAXEN report that gathers data regarding racist, xenophobic and related incidents – racist and neo-Nazi groups often find new followers among ultra-football fans.
 In a similar vein, the State Commission against Violence, Racism, Xenophobia and Intolerance in Sport, popularly known as the Football’s Anti-Violence Commission, reported 13 incidents related to racism and xenophobia in the season 2016-2017
. On a positive note, in line with this report, there has been a considerable reduction of these incidents in the last years (a 50% reduction since the season 2012-2013). 
10. Hate crime 

Firstly, it should be noted that the statistics on hate speech and other hate crimes have significantly improved in Spain, thus allowing to better grasp the extent of such crime. In this regard, the Ministry of the Interior has published since 2013 data on hate crime on a yearly basis, the most recent statistics being from 2016.
 NGOs and civil society organizations such as Movimiento contra la Intolerancia, Plataforma Ciudadana contra la Islamofobia, or SOS Racismo also collect data. The number of cases reported by such organizations tends to be higher than that of the Ministry of the Interior. 
In general terms, pursuant to official data, the total number of hate crimes recorded by law enforcement authorities for the year 2016 amounts to 1.272 cases. Among those, the number of cases of racism and xenophobia is the highest one (416 cases) and anti-Semitism the lowest (7 cases). In a positive evolution, a decrease of 4.2% of hate crime-related police statements is observed in comparison with the previous year.
 

a) Vandalism at cemeteries and religious sites

Graffiti inciting to ethnic and religious hatred or targeting human rights organizations is not uncommon. By way of example, the premises of SOS Racismo were covered by stickers with stereotyped images of Islam in September 2016.
 
There has also been an increase in the attacks and vandalism targeting mosques, which, according to the Plataforma Ciudadana contra la Islamofobia, creates a general feeling of insecurity for the Muslim population.
 Pursuant to official data, 47 attacks were recorded in 2016.
 The Barcelona terrorist attacks were followed by an increase in such attacks and different cases were reported in Granada and Seville in 2017.

Lastly, the 2015-2016 report of the Observatory against Anti-Semitism provides one example of vandalism in Jewish cemeteries, as some graves were destroyed in San Rafael (Malaga province) in December 2015. 
 
b) Cases of violence motivated by racial, ethnic or religious differences, attacks on human rights activists and antifascists
The cases of violence motivated by racial, ethnic or religious differences are among the most numerous ones. Regarding male victims, the most common offences are attacks, threats, and humiliating treatment. As for female victims, they generally suffer from attacks, threats, but also sexual abuse.

One example of attack on human rights activists occurred in February 2017, when members of a neo-Nazi organisation, Lo Nuestro, violently attacked two persons because of their membership to alternative groups. 

c) Hate crime murders

Because of the lack of appropriate statistics, the exact number of hate crime murders committed in the country in the last decades is unknown. However, the project Crímenes de Odio: Memoria de 25 años de olvido, identified 88 cases since 1990
. No such cases have been found in 2017.
d) Terrorist attacks motivated by radical nationalism or religion

In August 2017, Barcelona and the nearby city of Cambrils suffered from a terrorist attack. A van drove into pedestrians through La Rambla, a touristic street of Barcelona, killing 14 people and injuring at least 130 others. Nine hours after, another car was driven into pedestrians in Cambrils. A woman was stabbed to death and six other people were injured.
 The police killed the perpetrators. The Islamic State claimed responsibility for the attack.
 
11. Glorification of German National Socialism and collaborators of the Nazi Germany
Generally speaking, neo-Nazi groups have little influence in Spain,
 even though there are sporadic events. For example, it was not until April 2017 that a plaque honouring seven German pilots belonging to the Condor Legion in a cemetery based in Madrid was removed. Pursuant to Madrid city council, the withdrawal was made on the basis of the wish expressed by the German embassy and the willingness of the municipal funeral establishment.
 In addition, in October 2015, a monument to the victims of the Holocaust in Oviedo was covered by paint and the plaque stating that the Nazi Barbary shall not occur ever again was removed.

One of the most notorious cases involving the glorification of German National Socialism is the Libreria Europa case, already mentioned, a bookstore that contained thousands of books dealing with the denial of the holocaust and where private conferences were held on national socialism and Zionism. After the judgment held by the Constitutional Court declaring that the prohibition of Holocaust denial is unconstitutional, other proceedings took place. In 2010, the Barcelona district court convicted the owner for “dissemination of genocidal ideas”
 and in 2016, the bookstore was sealed by the police.

On a related note, the glorification of the Francoist regime – to some extent, a collaborator of the Nazi Germany – remains a subject of concern. Indeed, due to the special features of the Spanish transition to democracy, which transformed a dictatorial regime into a liberal democracy without civil war or revolution, there are some vestiges of this period in the present times, as well as relevant pending issues in the area of remembrance of the Civil war (1936-1939) and the subsequent Francoist repression. In fact, in Spain, there are still a least 114.000 people “disappeared” (desaparecidos), for whom the State has never taken responsibility, despite UN recurrent calls to do so.
 
After 2004, for the first time since the end of the dictatorship, the Socialist party government of president Jose Luis Rodríguez Zapatero took some initial steps towards the recognition of the victims of the Francoist repression. First, in 2006, Spain signed the UN International Convention for the Protection of all Persons from Enforced Disappearance. And after that, in 2007, the Spanish parliament passed Law 52/2007 of the 26 December, popularly known as the Law of Historical Memory, that, among other things, provided funding for the exhumation and the identification of human remains from mass graves and partially addressed the issue of Francoist remembrance in the public space. As a clarification, in 2007, it was very common to find streets or squares in Spain with names of former Francoist leaders as well as of members of the military that participated in the 1936 coup (at the end of 2017 it was still possible, but less common).

However, in 2011, with the victory of the conservative party PP and its arrival to the government, the provisions made by the Law of Historical Memory, including the budget allocations for exhumations, were widely dismantled. Three years after, Pablo De Grieff, the UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence urged the government to implement politics of memory that clarified these past violent acts.
 In 2017, the socialist opposition party put forward a resolution for the removal of Franco’s remains from the crypt of the basilica of the Valley of the Fallen, as well as for launching a truth commission to investigate the crimes of his regime. The resolution was rejected by the PP. 
Finally, in this respect, it is worth mentioning the existence of the Francisco Franco’s foundation, a lobby aimed at protecting the dictator’s legacy. Among other activities, it has provided legal assistance to the city councils that were unwilling to change the Francoist street names
 and organized celebrations in Franco’s honour.
 
12. Persecution of human rights activists

a) Public calls for repressions against the veterans and partisans of the anti- Hitler coalition, as well as antifascists

In Spain, the equivalent of the anti-Hitler coalition would be the Republicans: the anti-fascists that supported the 1931 Republic and fought against the military uprising that took place in 1936 and ended with the victory of General Franco in 1939. For obvious reasons, public open calls for repression against Republicans are not common in Spain (few veterans of this war are still alive).

b) Restrictions on human rights and antifascist organisations imposed by the authorities
During the last year, there has been a wave of criminal prosecution of antifascist activists, as well as relevant restrictions of civil and political rights such as freedom of speech and peaceful assembly. On the one hand, Criminal Law is being used in Spain to crack down on antifascist activists. As an example, in February 2017, the Spanish Supreme Court sentenced left-wing rap singer César Strawberry to prison for a series of tuits, that included a joke about Almiral Carrero Blanco, a Francoist leader that was assassinated by ETA in 1973. The Court accused him of “feeding hate speech, legitimizing terrorism as a means of resolving social conflict, and forcing victims to recall the painful experience of threat, kidnapping or murder of a close family member.”
 
This case has been followed by other similar cases throughout 2017.
 These cases have generated considerable preoccupation among human rights organizations such as Amnesty International, which considers them as illegitimate restrictions of freedom of speech.
 Furthermore, other critics highlighted the inappropriate use of the concept of hate speech, which is aimed at protecting vulnerable groups, as well as the lack of proportionality in the sanctions, that frequently include jail sentences up to 4 years.
 In fact, a “confuse attitude” of Spanish courts has been pinpointed in regard to the definition and consideration of hate speech.
 Therefore, it is deemed necessary to adapt to the international framework on this issue, in particular ECRI’s General Policy Recommendation no. 15, that recalls that the legislation aimed at regulating hate speech is aimed at “protect(ing) members of vulnerable groups” and notes with concern “that they may have been disproportionately the subject of prosecutions or that the offences created have been used against them for the wrong reasons.”

On the other hand, human rights organization have reported illegitimate restrictions of the freedom of expression and peaceful assembly in Catalonia. The use of violence by riot police on voters during the referendum celebrated on the 1 October 2017 has been characterized by Human Rights Watch as disproportionate, as well as a violation of the right to peaceful assembly.
 Similarly, Amnesty International has considered the prosecution of prominent pro-independence activists Jordi Sánchez and Jordi Cuixart –who are held in preventive detention since mid-October 2017 – as “excessive restrictions of their rights to freedom of expression and of peaceful assembly”.
 Despite their manifest commitment to non-violence, they were held on charges of sedition against the State, which carries a sentence of up to 15 years of imprisonment. 
13. Conclusions for the period

During the last decades, Spain has developed a legal and policy framework regarding minority rights and protection generally consistent with international norms. Moreover, there have been relevant recent legal and policy efforts revolving around the fight against hate crime. 

However, despite an arsenal of tools, those are neither sufficient nor well implemented. The policy framework is fragmented and lacks coherence, as, for instance, there is no comprehensive legislation in the field of discrimination, racism, xenophobia and related intolerance. Furthermore, regarding the institutional framework, anti-discrimination institutions have been created, but frequently lack powers and/or resources. In fact, the CERED, the Spanish equality body, has been left to languish almost since its creation. 

In regard to society’s perception of minorities, the attitudes towards immigrants and foreign nationals have surprisingly improved during the economic and refugee’s crisis. Accordingly, while some political groups and the media have sometimes resorted to a xenophobic discourse, public manifestations of solidarity and tolerance towards immigrants and other minority groups have also been observed. Specifically, the terrorist attacks of August 2017 in Barcelona and Cambrils have triggered not only some Islamophobic outbursts, but also a massive public reaction against racism and xenophobia. Conversely, there is no evidence of a similar change of attitudes towards the Roma, which remain a widely discriminated group in the country. 

These attitudes towards migration during last years’ multiple crises make of Spain, along with Portugal, an exception within the European context. This is reflected in the low impact of far-right and neo-Nazi political parties and groups in the Spanish political landscape in general. Overall, radical nationalist groups and parties do not benefit from a significant social support and do not play a catalyst role in mainstream politics. 

Nevertheless, considering the current tendencies in the Western countries, there is no reason to be too optimistic. Some Spanish political groups and parties have resorted to racism and xenophobia in the past, and nothing prevents them from doing it again. Moreover, in the current context of nationalistic polarisation, the impact of the Catalan crisis and corresponding radicalization remains an issue of concern. 

In addition, it should be noted that major human rights issues remain unsolved in the country. Relating to remembrance and the politics of memory, Spain should take responsibility of the at least 114.000 people disappeared during the Civil War and the subsequent repression, as well as adequately confront Franco’s heritage. In addition to that, the recent deterioration of civil and political rights, particularly freedom of expression and the right to peaceful assembly, should also be put to an end as these rights are essential for the work carried out by human rights and antifascist activists.

14. Recommendations

a) General recommendations for the accession to international agreements and conventions.

In order to adequately protect minorities in the country, Spain should pursue the ratification of the following international treaties: 

· the 1990 International Convention on the protection of the rights of all migrant workers, 

· the 1961 Convention on the reduction of statelessness, 

· the 1973 International Convention on the Suppression and Punishment of the Crime of Apartheid

· the International Labour Organization Migrant Workers (Supplementary Provisions) Convention of 1975 (No. 143), and 

· the 1985 International Convention against apartheid in sports.

b) General recommendations for adjustments to the legal framework

First, although the Constitution provides a good legal framework for the development of anti-discrimination law, it would be advisable to amend it to enshrine the principle of equality before the law for non-citizens. Additionally, the country would benefit from adopting a comprehensive non-discrimination legislation (in line with the standards laid down in paras 4 to 17 of ECRI GPR no. 7).  

Second, the country should align its criminal law with ECRI General Policy Recommendation no. 7. This would involve including the grounds of colour, language, citizenship and gender identity in all relevant provisions, as well as the appropriate criminalization of the support for groups that promote racism and all racial discrimination in the exercise of one's public office or occupation. At the same time, criminal law and its implementation should follow ECRI General Policy Recommendation no. 15 regarding hate speech, assuring the correct use of the concept as well as the proportional use of sanctions to avoid illegitimate restrictions on the freedom of expression.

Third, Spain should ensure the adequate implementation of ECtHR judgments, particularly regarding the modification of the legal provisions that are not in line with the appropriate jurisprudence. This is especially relevant with regard to the legalization of practices like the collective expulsion of migrants and racist or ethnic profiling. 
c) General recommendations for the executive bodies in the field of law enforcement and human rights

Firstly, Spain should adopt a national plan or strategy regarding non-discrimination and racism that includes integration policies for migrants and refugees; this plan should also include indicators for success, so as to allow an evaluation of the policies put in place. 

Second, the country should establish an independent equality body or ensure that the CERED, the Spanish equality body, is fully independent and operational, in line with ECRI's GPR no. 2 and 7, and EU Directive 2000/43/EC. This body should ensure appropriate coordination at national, regional and local levels, which is especially important in the field of education for children with migration backgrounds.

Thirdly, Spain should ensure that law enforcement authorities comply with human rights standards at the borders, in line with the ECtHR jurisprudence. Spain should immediately stop collective pushbacks of migrants by border police forces, which according to the ECtHR are unlawful (case N.D. and N.T. v. Spain). Moreover, it should take relevant steps to accept more refugees in the country, according to European set quotas.

Fourthly, Spain should continue to implement measures to train the members of police forces on the international and national standards in the field of non-discrimination, particularly in regard to the necessity of avoiding ethnic profiling and other discriminatory practices. Furthermore, it should continue its efforts to raise awareness on the existence of rights and appropriate mechanisms to denounce hate crimes and discrimination. 
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